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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

Misc. Case No. 165M/2016 

u/s 125 Cr.P.C. 

   Kalima Begum...... 1st party/petitioner 

-Vs- 

  Mainuddin Ali…...…2nd party/OP 

PRESENT: D.M. Hussain, AJS. 

ADVOCATES APPEARED: 

For the 1st party       : Mr. J. Kalita, Advocate 

For the 2nd party      : Mr. A. Mazid, Advocate    

Dates of evidence    : 03-11-2017, 18-12-2017, 14-03-2018, 03-07-   

     2018, 25-07-2018 & 07-09-2018. 

Date of argument     : 04-10-2018 & 25-10-2018. 

Date of order           : 25-10-2018.                     

O R D E R 

PROSECUTION CASE: 

1.  The 1st party Mustt. Kalima Begum filed this case u/s 125 Cr.P.C. claiming 

maintenance from her husband Mainuddin Ali stating that on 24-08-2015 she was 

married to the 2nd party as per Islamic Sariat. She was given golden ornaments 

and after marriage she went to her matrimonial house and resided with the 2nd 

party. After three days of marriage Alauddin Ali her elder brother brought the 

stridhan articles to the house of the 2nd party. The 2nd party told her to bring sofa 

set, showcase and ‘ulna’ as the same were not provided along with the stridhan 

articles. After 6-7 months of marriage the 2nd party started to quarrel with her 
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and demanded Rs.1,50,000/- and threatened to kill her if she could not meet the 

demand. She brought sometimes Rs.10,000/- and sometimes Rs.20,000/- from 

her elder brother Alauddin Ali and gave it to her husband. About four months 

prior to filling of this case the 2nd party assaulted her as she was not able to meet 

his demand and drove her out of his house and she came to her parental house 

and took shelter. After one month she was brought back by her elder brother to 

the house of the 2nd party but after few months the 2nd party again started 

torturing her.  She called her elder brother and the 2nd party demanded 

Rs.1,50,000/- from her elder brother. Thereafter, her elder brother had a 

discussion with the 2nd party and her elder brother kept her in her matrimonial 

house. On 30-09-2016 her elder brother called a village 'bichar' and in the village 

'bichar' the 2nd party demanded Rs.1.5 lakhs and told that he would keep her 

only if the said amount was paid. Thereafter, the 2nd party drove her out of his 

house telling that he had given her three ‘talaq’. Thereafter, she took treatment 

at Chamata PHC. The 2nd party had not inquired nor provided her any 

maintenance. The 2nd party is a tailor and earns about Rs.20,000/- to 25,000/- 

per month. She has no source of income. She prayed for Rs.5,000/- per month 

as maintenance from her husband. 

2. The 2nd party filed W.S. and denied the allegations. The 2nd party 

admitted his marriage with the 1st party on 24-08-2015. He denied to have given 

‘talaq’ to the 1st party. He denied to have physically and mentally tortured the 1st 

party demanding money and other articles. He also denied that on 30-09-2016 

there was a meeting of the ‘jamat’ to settle the dispute. He stated that his 

monthly income is Rs.5,000/-. He stated that after 4/5 months of marriage the 

1st party suggested that he should live with her mother who is living alone. He 

refused this suggestion as he had to manage his own family and he suggested 

his wife to bring her mother to his house. On this point he and his wife differed 

and his wife became angry and depressed. Thereafter, the 1st party used to 

mentally pressurise him and as he did not agree she threatened to leave his 

company and house. On 30-09-2016 the 1st party left his house in his absence 

without informing anyone of his family taking with her all the valuable article like 

gold and clothes. He tried to bring her back to his house but she refused. He 

stated that he is a tailor and is working under another businessman as tailor at a 
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monthly remuneration of Rs.6,000/- with which he has to look after other family 

members. The 1st party left his house without any valid reason. He stated that 

the 1st party is not entitled to maintenance as she deserted him and compelled 

him to suffer mental cruelty. The 2nd party prayed to reject the petition of the 1st 

party.         

3. POINTS FOR DETERMINATION: 

i)  Whether the petitioner is unable to maintain herself? 

ii) Whether the OP having sufficient means has neglected/refused to maintain the 

petitioner? 

iii) Whether the petitioner has refused to live with the OP without any sufficient reason? 

iv) Whether the petitioner is entitled to maintenance and if so what would be the 

quantum of maintenance? 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

The petitioner/1st party examined herself as PW 1 and another witness as PW 2. 

The OP/2nd Party examined himself as DW 1 and another witness as DW 2. I 

have heard argument of learned counsels of both sides. I have also considered 

the materials on record; My findings with reasons are as follows: 

POINT NO (i) : Whether the petitioner is unable to maintain herself ? 

5.  The 1st party as PW 1 deposed that she has no source of income and her 

elder brother is maintaining her. PW2 deposed that the 1st party has no source of 

income. During cross examination PW1 denied the suggestion that she is running 

a tailoring shop in front of her parental house. 

6. It appears that the contention of the petitioner that she has no income 

source remained un-rebutted during her cross examination. The OP side has not 

led any documentary or corroborative evidence to show that the 1st party is able 

to maintain herself. This point is accordingly decided in the affirmative in favour 

of the petitioner. 
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POINT NO (ii): Whether the OP having sufficient means has 

neglected/refused to maintain the petitioner? 

7. The petitioner as PW1 deposed that her husband is a tailor. He has a 

tailoring shop near Belsor police station and earns about Rs 25,000/- to Rs 

30,000/- per month. PW 2 also deposed that the 2nd party is a tailor at Belsor. 

8. The 2nd party in his W.S. admitted that he is a tailor and is working under 

another businessman as tailor at a monthly remuneration of Rs.6,000/- The 2nd 

party as DW1 during his examination-in-chief deposed that he is a day labourer 

and earn Rs.1500/- to Rs.2000/- per month  but he is suffering from heart 

ailment and fatty liver and he is not able to work daily due to his illness. He is 

taking treatment at GNRC Hospital. The 2nd party exhibited the medical 

prescription as Exhibit A, the ultrasonography report has been exhibited as 

exhibit B, the liver function test report has been exhibited as exhibit C and the 

Ultrasonography report of whole abdomen has been exhibited as exhibit D. 

9. During cross examination DW1 admitted that he is a tailor on daily wage 

basis in the shop named Dalimi in front of Belsor P.S. DW 2 deposed that the 2nd 

party is a tailor. 

10. PW 1 deposed that the 2nd party has not enquired about her nor provided 

any maintenance. PW 2 deposed that the 2nd party had told that he would not pay 

maintenance to the 1st party. 

11. The 2nd party in his WS and in his evidence admitted his marriage with the 1st 

party. DW 1 admitted that the 1st party is staying in her parental house .There is no 

evidence to show that the 2nd party is paying maintenance to the 1st party. 

12 The burden of proof to establish a case Under Section 125 of Crpc is on 

the party who claims maintenance. The Honble Gauhati High Court in Shri. 

Krishna Bahadur Pradhan Vs. Smti. Tikamaya Newa reported in 1987 

CriLJ 1278 held that although the burden of proof to establish a case Under 

Section 125 of "the Code" is on the party who claims maintenance but the party 

is not required to prove its case beyond reasonable doubt. A proceeding Under 

Section 125 of "the Code" is not the prosecution of a criminal charge nor is the 
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respondent an accused. The aggrieved party can establish its case on 

preponderance of probability. 

13. The evidence on record goes to show that admittedly the 2nd party is a 

tailor and has sufficient means but has neglected to maintain his wife. This point 

is accordingly decided in the affirmative. 

POINT NO (iii) : Whether the petitioner has refused to live with the OP 

without any sufficient reason? 

14. The petitioner as PW 1 deposed that on 28-08-2015 her marriage was 

solemnised socially with Mainuddin Ali. Her husband used to quarrel with her 

demanding sofa set and ‘ulna’. She used to bring Rs.10,000/- and sometimes 

Rs.20,000/- and gave it to her husband. She gave Rs.1 lakh to her husband. On 

29-09-2016 her husband quarrelled with her demanding Rs.1,50,000/-. Her 

husband assaulted her and tried to hit her with a knife. Her elder brother called a 

village bichar her husband demanded Rs.1,50,000/- in the village bichar. Her 

husband used to keep her outside house till 3:00 am at night. Her elder brother 

brought her back. 

15. PW 2 deposed that the 1st party was married to the 2nd party on 28-08-

2015 socially. After marriage 1st party went to her matrimonial house where she 

resided for about 6/7 months. Thereafter, discord arose between them on minor 

issues. The 2nd party demanded Rs.10,000/- and sometimes Rs.20,000/- from the 

1st party. The 1st party took Rs.10,000/- and sometimes Rs.20,000/- for giving the 

money to the 2nd party. Whenever, the 1st party failed to pay the money the 2nd 

party used to assault her. One day the 2nd party demanded Rs.1.5 lakhs and 

started assaulting the 1st party. Hearing hue and cry she came to the house of 

the 2nd party and saw that the 1st party was weeping. The 2nd party told that only 

if the 1st party pays Rs.1.5 lakhs he would allow the 1st party to stay with him. A 

village 'bichar' was called in the house of the 2nd party. The 2nd party was not 

present at that time. Later the 2nd party came and told that only if the 1st party 

pays Rs.1.5 lakhs he would allow the 1st party to stay with him. Thereafter, the 

1st party came back to her parental house and since then she is staying there. 
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16. The 2nd party as DW 1 admitted during cross examination that the 1st 

party has filed a case against him u/s 498(A) IPC. The 2nd party stated in his W.S. 

that the 1st party voluntarily left his house and she used to put pressure upon 

him to stay as ‘ ghar jowai’ in her parental house. PW 1 denied during cross 

examination that  she voluntarily left her husband. PW 2 denied during cross 

examination that the 1st party wanted to keep the 2nd party as ‘ghar jowai”. 

17. The evidence of PW 1 & 2 remained un-rebutted during their cross 

examination. The evidence on record shows that the petitioner has sufficient 

cause to live separately. This point is decided in the negative in favour of the 

petitioner. 

POINT NO (IV): Whether the petitioner is entitled to maintenance and 

if so what would be the quantum of maintenance? 

18. Section 125 Cr.P.C. casts an obligation upon a person having sufficient 

means to maintain his wife who is unable to maintain herself. Findings in Point no 

(i) & (ii) goes to show that the petitioner is unable to maintain herself and the 

O.P is having sufficient means. There is no documentary evidence adduced by 

the    petitioner as to the income of the second party/OP but the OP has 

admitted that the petitioner is his legally married wife and findings in point no (ii) 

goes to show that the OP is admittedly a tailor The petitioner being the wife of 

the OP is entitled to maintenance from the OP. 

 

19. Considering the materials on record, inflation, rising cost of commodities 

and cost of living, I am of the considered opinion that it would be reasonable to 

award a maintenance allowance of Rs.2,200/-(Two thousand two hundred only) 

per month to the petitioner. 

ORDER 

Considering the facts and circumstance of this case and my discussion above, the 

Opposite Party (O.P) is hereby ordered to pay Rs.2,200/- (Rupees Two thousand two 

hundred only) per month as the maintenance allowance of the petitioner from the date 
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of application for maintenance i.e. 05-10-2016. A copy of this order be furnished to the 

petitioner free of cost. 

Final order is pronounced and delivered in open court. 

Given under my hand and seal of this court on this 25th day of October 2018 

             Addl. Chief Judicial Magistrate, 
    Nalbari 
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       APPENDIX 

1st party witness: 

PW 1- Kalima Begum. 

PW 2- Shahida Begum 

1st party Exhibits: 

Nil. 

2nd Party witnesses : 

DW 1- Mainuddin Ali. 

DW 2- Makib Ali. 

2nd party Exhibits : 

Exhibit A- Prescription. 

Exhibit B-Ultrasonography report. 

Exhibit C-Liver function test report . 

Exhibit D-Ultrasonography report of whole abdomen. 

                                                                                                                                     

                    Addl. Chief Judicial Magistrate,                          
                               Nalbari 

 

 

 

 

25-10-2018 

  1st party is present . 2nd party is absent with steps vide pet no 5442 

showing cause of illness which is allowed . Further heard ld counsels of both sides . 
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  Final order is pronounced and delivered in open court which is written in 

separate sheet and kept in case record. 

  The Opposite Party (O.P) is hereby ordered to pay Rs.2,200/- 

(Rupees Two thousand two hundred only) per month as the maintenance 

allowance of the petitioner from the date of application for maintenance i.e. 05-

10-2016. A copy of this order be furnished to the petitioner free of cost. 

  Hence, the case stands disposed of. 

       Addl. Chief Judicial Magistrate,  
                  Nalbari 


